§120.131

for sale, lease, or investment (except
for a loan to an Eligible Passive Com-
pany or to a small contractor under
§120.310);

(e) A purpose which does not benefit
the small business; or

(f) Any use restricted by §§120.201
through 120.203 and 120.884 (specific to
7(a) loans and 504 loans respectively).

§120.131 Leasing part of new con-
struction or existing building to an-
other business.

(a) If the SBA business loan involves
the construction of a new building, a
Borrower may lease up to 33 percent of
the Rentable Property for a short term
to any third party if reasonable growth
projections show that the Borrower
will need additional space within three
years and will use all of the additional
space within ten years. If the Borrower
is an Eligible Passive Company leasing
100 percent of the Project space to one
or more Operating Company, the Oper-
ating Company, or Operating Compa-
nies together, may sublease up to 33
percent of the Rentable Property to a
third party under the same conditions.
(See §120.870(c) for an exception with
respect to 504 Projects.)

(b) If the SBA business loan involves
the acquisition, renovation, or recon-
struction of an existing building, the
Borrower may lease up to 49 percent of
the Rentable Property long term. If the
Borrower is an Eligible Passive Com-
pany leasing 100 percent of the Project
space to one or more Operating Compa-
nies, the Operating Company, or Oper-
ating Companies together may sub-
lease up to 49 percent of its Rentable
Property to a third party under the
same conditions. (For 504 loans, see
§120.871).

[64 FR 2117, Jan. 13, 1999; 64 FR 27445, May 20,
1999]

ETHICAL REQUIREMENTS

§120.140 What ethical requirements
apply to participants?

Lenders, Intermediaries, CDCs, and
Associate Development Companies
(*“‘ADCs”’) (in this section, collectively
referred to as ‘“‘Participants’), must
act ethically and exhibit good char-
acter. Ethical indiscretion of an Asso-
ciate of a Participant or a member of a
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CDC will be attributed to the Partici-
pant. A Participant must promptly no-
tify SBA if it obtains information con-
cerning the unethical behavior of an
Associate. The following are examples
of such unethical behavior. A Partici-
pant may not:

(a) Self-deal,

(b) Have a real or apparent conflict of
interest with a small business with
which it is dealing (including any of its
Associates or an Associate’s Close Rel-
atives) or SBA;

(c) Own an equity interest in a busi-
ness that has received or is applying to
receive SBA financing (during the term
of the loan or within 6 months prior to
the loan application);

(d) Be incarcerated, on parole, or on
probation;

(e) Knowingly misrepresent or make
a false statement to SBA,;

(f) Engage in conduct reflecting a
lack of business integrity or honesty;

(g) Be a convicted felon, or have an
adverse final civil judgment (in a case
involving fraud, breach of trust, or
other conduct) that would cause the
public to question the Participant’s
business integrity, taking into consid-
eration such factors as the magnitude,
repetition, harm caused, and remote-
ness in time of the activity or activi-
ties in question;

(h) Accept funding from any source
that restricts, prioritizes, or conditions
the types of small businesses that the
Participant may assist under an SBA
program or that imposes any condi-
tions or requirements upon recipients
of SBA assistance inconsistent with
SBA'’s loan programs or regulations;

(i) Fail to disclose to SBA all rela-
tionships between the small business
and its Associates (including Close Rel-
atives of Associates), the Participant,
and/or the lenders financing the
Project of which it is aware or should
be aware;

(J) Fail to disclose to SBA whether
the loan will:

(1) Reduce the exposure of a Partici-
pant or an Associate of a Participant
in a position to sustain a loss;

(2) Directly or indirectly finance the
purchase of real estate, personal prop-
erty or services (including insurance)
from the Participant or an Associate of
the Participant;
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